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These booklets are called Sharsheres Zahav
(Golden Chain), based on the verse describing the
golden chains of the Choshen (Shemos 28:13—14).
Just as those chains connected the Choshen to
its proper place, so too these works are intended
to be small links in the golden chain of Torah
transmission, connecting the learner to the
teachings of Chazal, the Rishonim, the Acharonim,
and the great Torah scholars of every generation.

In particular, these booklets seek to connect the
reader to the illuminating Torah of the Ketzos
HaChoshen, whose teachings serve as a central
foundation throughout. Everything written here
is based on the sacred words of our sages and
was prepared through sincere effort to clarify
and understand the sugyos in the light of their
teachings.

May Hashem grant that these words find favor
among those who study Torah, and may these
works become worthy additions to the eternal
chain of Torah transmission from generation to
generation.

Amen.




How to Read
This Sheet?

Each source appears first in the
original Hebrew or Aramaic, with
a plain English version directly
underneath. A Sugya Note helps
explain the source in everyday words.

A Term Note defines an important
word or idea. A Takeaway sums up
the main point in a line or two.

You do not need any background
to follow along. Read each source,
then the English, then the note. The
sheet is built to walk you through the
discussion one step at a time.

Do not worry if you do not finish

the sheet in one sitting. A good

Torah session is not measured only

by how much you finish, but by how

deeply you learn to think through the
discussion.
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Opening Frame

Reuven lent Shimon a thousand dollars. The loan is overdue, Shimon keeps
stalling, and Reuven is starting to worry: maybe Shimon will skip town, or maybe
he will stand in court and say there never was a loan.

Then one day Reuven is visiting Shimon's house and notices Shimon's watch sitting
on the table. He picks it up and holds onto it, planning to keep it until Shimon pays,
or until the two of them sort it out in front of a court.

Was Reuven allowed to do that? In this sheet, "court"” means Beis Din, a Jewish

court that decides cases according to halachah. Our case turns on one question:

when a person is sure he is owed money, may he reach out and take his fellow's
property to protect himself?

Term Note

Yo% R1T 12 | avid dina I'nafshei

taking the law into one’s own hands. It describes a person who enforces
what he believes is his right, on his own, instead of going to a court first.

I. May a Person Act for Himself?

First, the ground rule. May a person act on his own to get back what is his, or must

he go to court first?

Talmud, Bava Kamma 27b | 2"y "2 97 ,RNDpP R RIN)
The Talmud (Gemara) is the record of the discussions of the Sages of the Mishnah and the generations
after them, edited in Babylonia around the year 500.

It was stated: Rav Yehuda said a person may not take
the law into his own hands; Rav Nachman said a person
may take the law into his own hands. Where waiting may
cause a loss, all agree that a person may act on his own.
They disagree only where nothing will be lost by waiting.
Rav Yehuda said he may not act on his own, since nothing
will be lost, let him go before a judge. Rav Nachman said
he may act on his own, since he is only doing what is
rightfully his, he need not trouble himself to go to court.

WPR TP R NR AT 20 ,00R
WK 772V 0K (P01 27 ,i1°WDI0 K17T
210 XT°0D RI’RT KD71 .71PWDIY RIT
RPT WIPR T2AYT OrHD KY Rnby
,RT°0D KD°DT KD YD °) ,1PwDIY
RPT VPR TP XY INXR AT 20
NP 2°1Y RT°0D XD°DT 1107 i1PwDIY
RPT WPR T2Y IR P01 27 ,RIT

170 KD T2y PIAT 0T YWD
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Takeaway

According to Rav Nachman: a person may act on his own, even when
waiting would cost him nothing, since he is only claiming what is his. That
gives us a strong starting point: if a person may act on his own, where are
the limits?

Il. The Torah's Limit on Taking Collateral

If a person may act on his own, does that cover every move?
How far may a lender go to take a pledge?

Rema, Choshen Mishpat, no. 4, note 1 | 'R 7°V0 ,'7 11°0 ,0OVN JWIN ,R"NT
RabbiMoshe Isserles (1530-1572, Krakow) wrote the rulings for Ashkenazic Jewry that run alongside the
Shulchan Aruch, and his word is decisive for Ashkenazic practice.

Some say that it is called taking the law into one's own X7 T2y "p'n XHT DMK W’
hands only when he harms his fellow, such as when he 730 171PanY prnwoy RHR - PwpId
strikes him, and in that case he may not act unless he can DX XYx mwYH Y51 XY 1991 11ONWY
prove the item is his. But simply taking hold of the fellow's ~ f0°5n %28 15w XMW 1725 951 1D
item as collateral he may do in any case, and he then goes ~ mwyY %1>° pdWNY 10DNY RXNHY2

to court with him (Maharik, Chap. 161). ,P7°0M) 1T MY 2'AR T 71y Y2
(X"Op 1P°0 WY

Maharik, Rabbi Yosef Colon (c. 1420-1480, Italy) was the leading authority on Jewish law of his time in Italy. His
responsa shaped much of later practice.

1own | mashkon

collateral, or pledge. An item one person holds from another, so that if
the debt is not paid, the item stands in its place.

Term Note

Sugya Note.

The Rema, quoting the Maharik, draws a basic distinction inthe ~ p™ ann owa ano Xm0
law of acting for oneself. The real ban was said onlywhereaperson 722y P72 >T10° 719°n pPoHINT
causes actual bodily harm to his fellow, such as when he strikes x5 o087 P>y .PwWDIY ’17
him. That is full-fledged taking the law into one's own hands,and ~ prn oImw x>0 ’OR INKI
it is allowed only if he can clearly prove the item is his. But simply 1700w 1120 17an% wnn 91
taking the fellow's item as collateral, with no bodily harm at all, w15 X3>7 T2ap "1 3’7037
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is treated more leniently and is allowed in every case, even without 9137 15 DX 5% 7w X51,7103
proof, since in the end he goes to court with him in the proper way.  yona7 avn 7112 172%
That is not called taking the law into one's own hands. 70°0N DIRR .XIT YW

So far, taking collateral seems easier to allow. The case of hitting ~ 1¥DN DDNY 11777 KNV
does not mean random violence. It means using force while trying ~ X?2 7122 712®n? 172N SV
to get back what he claims is already his. Using force against the ~>101°50 2°p ;711 pri DIV
person is more serious and needs proof; taking an item as collateral 7172 X% 1°DX1 1Y 92
and then heading to court is the less severe case, and the Rema N7 "T2 MY 771° D107 11°3
presents it as allowed. But the Maharik was speaking about acting >’ X2 X201 132711
for oneself. The Torah has its own words about pledges. .PYDIY RPT T2

Deuteronomy 24:10-13 | V=" D’P'IOD 77D PWD ,0°727
The Torah

When you make your fellow a loan of any kind, you shall ~ xan xY nmixn nxwn qp92 nwn °>
not come into his house to take his pledge. Stand outside, W X711 TnYN YIM2 .1702Y LAY N2 HR
and the man you are lending to will bring the collateral ~ vI2P7 NX YR XX 12 VI INR TWR
out to you. And if he is poor, do not lie down with his  2own x5 x17 "1 wx Dx1 X0
pledge. Return the collateral to him by sundown, so he  x235 vI1aYn NX 1Y 2°wn 2Vn JvVaYA
can sleep in his garment and bless you, and to you it shall 770 991 99721 1NNHwa 10w YHwn
be righteousness before Hashem your God. SPADR T 0IDD ApTX

Mishnah, Bava Metzia 113a | X"y AP T ,RY’XD R MWD
The Mishnabh is the foundational collection of the Oral Law, arranged by Rabbi Yehuda
the Prince around the year 200.

One who lends to his fellow may not take collateral from him  x5x 1310wn° XY 17720 NX MYnA
except through a court, and he may not enter the house to ~ 51v°% 2% 01>’ ®91 7 P22
take the pledge, as it says, "Stand outside." STNYN YIN2 MRIY 1110WN

Here is the tension. The Maharik treats taking collateral as the easier case
and presents it as allowed. But the Torah, on a plain reading, says a lender
may not just reach for collateral on his own. On the contrary, it must go
through the court.
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lll. Grabbing for a Claim or Grabbing to Get to Court

Are those the same in the eyes of the law?

Ketzos HaChoshen, no. 4, note 1 | 'R "0 ,'T 10’0 ,JLINN MXP
Rabbi Aryeh Leib Heller (1745-1812, Galicia) was a towering analytic mind, and his work on civil law became
one of the standard works studied in batei midrash everywhere.

17211 D1DNY 912’ DIR PRT A2V PIPNY PIRAY 170 I 'D w'w A 'v1,2"1 (X P0) n”mXpn and

Wn | migo

Term Note

in court.

literally “since” A power of claim: since the holder could have made a
stronger claim and been believed, he is believed in the weaker claim he
actually made. Holding an item can give a person this kind of standing

See the Yam Shel Shlomo (chapter HaManiach, no. 5),
who argued at length and concluded that a person may
not seize his fellow's item as a pledge, even where there
is no special ban on taking a pledge, such as for robbery
or for a guarantor, unless the item is clearly known to
everyone to be his. Still, it seems this is only when he
seizes the fellow's own property; but where he already
holds collateral or a deposit of the fellow's, he may keep it
back even from the start in order to save his money, and
this is not called acting for himself, since he did not seize
anything, he is only holding back what is in his hand by
doing nothing.

But the Shach, in his work Takfo Kohen (no. 115 and 116),
discussed it back and forth and concluded that where the
lender is sure he is owed, he may seize in a way that gives
him a power of claim. And it seems plain that this applies
only where there is no prohibition of "you shall not come
into his house to take his pledge.” But in a loan, where
there is a prohibition against taking a pledge, he may
not seize, for even pulling the item out is forbidden, as is
explained in chapter HaMekabel (Bava Metzia 113a), and
it is forbidden even in the marketplace.

It is true that Takfo Kohen (no. 110) suggests that even
where taking collateral is forbidden, he may seize in a way
that gives him a power of claim; but one who looks closely
there will see the matter was not settled in his mind. On
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the contrary, he rejects the proof of the Maharshal and
explains it as a case where taking collateral is forbidden.
So it seems that in a loan he may not seize in order to gain
a power of claim. And so it appears from the reasoning:
even though we hold that a person may act for himself
even where nothing will be lost by waiting, still the Torah
was strict in a case of loan that he may not act for himself,
even where waiting may cause a loss, such as where the
borrower denies the debt, he may not seize in order to
gain a power of claim. I have seen many people being
clever about this, seizing from their fellow so as to have a
power of claim before coming to court, and they are not
acting properly, and it is close to a Torah prohibition if it
is done by seizing.

XI2071 NN ARII 11,00 1Y 1Y
RPT WPR T2V 19 XRPPT POT
XTDD RIDT DIPN2 "ODX 1PWDIY
X2T 170 A7TOPA ARV 21N 17DR)
DR 1" "R ,TPWDIY RIT Y TN
7D1D MYAW 1D XT°0D NPRT DIpN2
1 7°PW 702 019NY 17 70X 121N2
D1DNY 1172 D°NONNN 0’21 >NPXRIT,1AN
7Y IR DTIP VN 1D W 1ann
7710 10°KRY 2171 TAY 1HW IRD)

.10°DN >"Y K17 DX

Rabbi Shabsai HaKohen (1621-1662), known as the Shach, was a leading authority on Jewish law in Lithuania
and Moravia while still a young man.

Sugya Note

The Ketzos draws a line between seizing and holding
back. A person may not seize his fellow's item to save
his money, unless the item is already in his hand as a
deposit or a pledge, in which case he may keep it back,
and that is not acting for himself. But the Ketzos adds
that this is only where there is no ban on taking a pledge.
In a loan, which carries the prohibition of "you shall not
come," he may not seize even to gain a power of claim.
And it seems, on careful reading, that the ban in a loan
is specifically on seizing to gain a power of claim. A
seizure that is not for a power of claim, but only so the
two can go to court afterward, may be allowed.

2% 10°DN P2 POANT MIXPAN IXIAN
2Wn Yon 01NY "KW DR PXRT ,210°Y
DM 12 DR RYX 1310 9% 7017720
YRWI TRY LJ1DWN IR 1TP’DD 17°2 12D
IR LPWDIY RIT TAY AT PRI 120VH
D2 PRY DIPR2 RPITT MXpPa 2nd
DINX ,N127P1 N7V 7130 1DVNY NO°R
710K XN XY 70K 712 w7 ARIVNA
RP1TT PT°RY ARII1.13°02 19°DX 01DNY
22X ,AX1971 DIPN2 ODINY TOXR 1A°N2
TIPW 2T ROR 1PN DWY APRY 10°DN

NN WDR 7Y O'NR

Now the picture is clearer. Holding back an item already in your hand is
fine. Reaching out to seize is the problem, and in a plain loan the Torah's
"you shall not come" forbids seizing to gain a power of claim. The Ketzos
is warning about a seizure that gives him a stronger position in court,
not necessarily every act meant only to bring the case to Beis Din. One
question stays open: what about a seizure that is not aimed at a power of
claim at all, only at getting both people in front of a court?

Take It or Leave 117 | 5




Sma, Choshen Mishpat, no. 4, note 4 | 7 "0 ,'7 11’0 ,0VOWN JWVIN ,V"DO
Rabbi Yehoshua Falk (c. 1555-1614, Lemberg) was a leading teacher of his generation in Poland whose running
explanation of civil law sits on the page beside the Shulchan Aruch.

When he comes to take the item as a pledge, claiming the
fellow owes him such-and-such from another matter, and
he fears the fellow may leave and not pay, or may claim he
has nothing, in this case he may take collateral even in front
of witnesses. That is why the ruling concludes, "and he goes
to court with him afterward." Meaning;: if the fellow admits
the debt, fine, and the collateral stays in his hand until he is
paid; and if the fellow denies it, he returns the collateral to
him, and this is readily understood, see there.

Sugya Note

That is, when a person takes collateral from his fellow, claiming
the fellow owes him from somewhere else, out of fear that he
may flee or deny the debt, he is allowed to take it even in front
of witnesses, as long as he goes to court with him afterward, so
that if the one being sued admits the debt, the collateral stays
in his hand until he pays, and if he denies it, he returns the
pledge.

And we should look into what the practical difference is. If the
seizure is for a power of claim, then it depends on whether he
breaks the prohibition of "you shall not come into his house."
But if it is only so that the two will go to court afterward, and
not for a power of claim, it is possible there is no prohibition
here. The words "even in front of witnesses" are important,
because such a seizure may not create the same power of claim.

1O IPIDYW 11OWN1 10011 XKAWD
X771 ;791 70 AR PN 12 20w
TV IR 1IPIDY K21 IRION TP’ KDY
DTV AR 110WN? Y127 A1 19 PR
MY TI1°1 N1 0°°0 °I11 DIWNI1 101
20 °I0 AT DR 27T O'NR
J2 DOWW TV 1P 71DWNRa

.2"P112117°11° 11927 DX

110Wn 0DIN DTR TWRD 11777
DIPRN 12 2°NW 1IP0I 172NN
X 112 RNW WWN NNAn ,Inx
,0°TY2 [R DI1DNY 12 1NN 71D’
T2 70 X MY TIPYW 71521
11OWNa X1’ ,YaNIa AT DRY
7°1N ,7192° DX ,PID°Y TY 172

J1DWNN DX 1Y

10°5N1 DX N’poIn an Y'oN
DX 1112 190w PN DY RN
1072 DR Ran XY MoK Yy 121
TIPW 7D ROX OPR DR DAX
VDK 11N DWY ’KY1,772Y D'NR

DR R PRY

Beis Din.

The Sma gives an allowed picture: take the collateral as security, go to
court, return it if the claim falls apart. And it brings us back to the same
question. If the seizure is to build a power of claim, the “you shall not
come” concern remains. If the seizure is only to get to court, maybe there
is no concern at all. To weigh that, we have to ask what collateral even is
once it sits in a person’s hand. This makes the Sma sound less focused on
winning through possession, and more focused on getting the case into

6 | Take It or Leave It7




IV. What Does Collateral Become Once It Is Held?

To learn what collateral is once it is held, the Gemara turns to a surprising test: can

a man betroth a woman with collateral instead of money?

Q

% PP | kiddushin

g the first stage of halachic marriage. It takes effect when a man gives a

E woman something of value for marriage and she accepts it for that purpose.
]

S

Z man | maneh

% a fixed amount of money weighing 425g of silver.

H

Talmud, Kiddushin 8a | X"Y 'N 97 ,pWTp RNV
From the chapter that opens the laws of how a marriage is made.

Rava said in the name of Rav Nachman: if a man said to a woman,
"be betrothed to me with a maneh," and instead placed collateral in
her hand, she is not betrothed; there is no maneh here, and there is
no collateral here (A pledge only matters when it secures an actual
debt. Here there was no money given, so the pledge does not create
kiddushin.) Rava challenged Rav Nachman from a teaching: "If he
betrothed her with a pledge, she is betrothed.” The Gemara answers:
that teaching speaks of collateral belonging to others. This follows
the opinion of Rabbi Yitzchak, who said: how do we know that a
creditor takes hold of collateral in some legal sense? As it says, "and
to you it shall be righteousness." If the collateral does not become his,
where does the righteousness come from? From here we learn that a
creditor takes hold of a pledge.

Sugya Note

Rava said in the name of Rav Nachman that if a man said to
a woman, "be betrothed to me with a maneh," and instead
placed collateral in her hand in place of the maneh, she is not
betrothed at all. The reason is that neither one is here. There

2R ,JNMI 27 INKR K2 IR
1% I 1Ina Y CwIpnn
OTIPN NPR DY 110WN
R PR 7100 R PR 1IN
MmNl 2719 R21 PIR
JDOTIPR 11DWN VTR
,O°INRT - 71DWN1 0N
’27 INRT PAX’ 277D
11pW 211 YY2a% PIn pnxe
AN 2 MNXRIW 710WN
ApTX NP 1R DR ,APTX
n11PW 211 Y2 1RO PIn

J1oVn

RD7T NN 271 DWA IR XD
ahjak}
1IN NN YN A% mam
RXN2NT RNYOI1 Y20 NVTIPN 71X

D wTPNA” Y INRY
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is no maneh, since he never actually gave her a maneh, and
there is no collateral either, since the collateral is his own and
never fully left his hands.

Rava then challenged Rav Nachman from a teaching: "If
he betrothed her with a pledge, she is betrothed,” which
sounds like collateral does work for betrothal. Rav Nachman
answered that the teaching speaks of collateral belonging
to others, meaning he gave her collateral that belongs to
someone else who owed him. This follows Rabbi Yitzchak,
who said: how do we know a creditor takes hold of a pledge?
As it says, "and to you it shall be righteousness." If the act of
charity applies to the pledge, the collateral must belong to the
creditor in some legal sense, for otherwise how could charity
apply to something that is not his? So collateral belonging to
others becomes his, and when he gives it to her for betrothal
it is like giving something that is his, and the betrothal takes
effect.

His own pledge, which never left his hands, is different and
does not work for betrothal.

W R PR 130 ,1030°9 17107
TR "N 110WN1,wnn 1IN 0% NI RY
RX> X271 X177 19W 110WnR7 10w XD

2032 1IMWIN

NXN»72n N1 279 X271 I A1 Y
JNVTIPN 110WNa AwTR” CInpT
JOITPY V1N P1DVNT YnwnT
7N RN°7207T INKRI PN 2 0T
n% 1NIw 11°07 ,DNRT 71OWN2
12 2°MY INX DTRY VN 109N
n"pa% 7In INRT PRxX’ °277d N
AN Y NRIY L 0WN ANpw
NI AP DXRY YRYNT ,ApTx
117925 "11p 71DWNIY 3"V 110wna
1RV 1272 Y APTY RN J7ORT
2 °11p DINKRT J1OVNT RXNI IHW
M PWITR DWY A% 1IN1Iwd 1091
o0 POITPI 12 YW 12T IN11d
RX> XDT 10XY 1DV 71DWN I'RYN

JOITPY 10 XD11mwIn

Here is the main point. Rabbi Yitzchak teaches that a creditor takes
hold of collateral in some legal way, learned from “and to you it shall be
righteousness.” That much is clear. But what kind of holding is it? Full
ownership, or something less? Before the Rishonim disagree about it, a
quick word on the keepers, since the dispute is framed in their terms.

8 | Take It or Leave 17




The Four Keepers (Shomrim)

The Torah sets four levels of responsibility for someone holding another
person’s item. An unpaid guardian, who watches it as a favor, pays only if
he was careless. A paid guardian, who was paid to watch it, pays for theft
and loss, but not for true accidents beyond his control. A renter, who pays
to use the item, carries about the same responsibility as a paid watcher. A
borrower, who gets free use of the item, carries the most liability: he pays
even for accidents that were nobody’s fault. For what comes next, focus on
two levels: a borrower, who pays even for accidents, and a paid keeper, who
pays for theft and loss but not for true accidents. The question is which one
the holder of collateral resembles.

Tosafos, Kiddushin 8a, "Minayin” | 10 0”7 ,R"V 'N 97 ,WVITP MDOMN
Tosafos are the school of French and German Talmud scholars of the 1100s and 12008, many of them
descendants and students of Rashi, whose give-and-take fills the outer column of the page.

Rashi explained elsewhere that the creditor takes hold of the collateral ~ xwa  oionpa  "»
to the point of being responsible even for unavoidable accidents.  poixa 2»nna >noT
Tosafos disagrees: Rashi's explanation is difficult, since Rabbi Meir  >»%p »71 " X7 VP
and Rabbi Yehuda disagree about one who lends on a pledge, whether  »177 >x 712wn7 H» m1Yna
he (the lender who is holding the collateral for security) is a paid SXRIW Dax ,1"w IR W'Y
keeper or an unpaid keeper, but neither says he is a borrower. And the > ma >pmr a1 X9
Gemara explained our case like Rabbi Yitzchak, which suggests that x5 pnx> 7 ynwn prv
Rabbi Yitzchak did not say the creditor is responsible for accidents,  ponxa 2°nnnb nx
for if he were, he would be a full borrower. Therefore it seems to me  nx mpw °Y X731 oY
that he takes hold of the collateral to the point of being responsible for ~ 72°13 2»>nnA% pownn
theft and loss. STTARY

Sugya Note

Tosafos challenges Rashi. It is well known that Rabbi  py1» 977 »wn S» awpn 'oin
Meir and Rabbi Yehuda's dispute about one who lendson  115wnn Sy m15na 1 n"1 nnaboT
collateraliswhetherheisapaid keeperoranunpaidkeeper,  pin 9w X 9DW MW M7 R Ko7
which means both of them agree he is not a borrower.  Sx1v 118w Dn°oON DIV MY
If so, how can Rashi say the creditor is responsible for  p7ya7 w3 A1 P> R°0 1D DX
accidents and is treated like a borrower? A borroweristhe  Sxw x5m1 581w 171 PoOIIR2 27N
most responsible of all and pays even for accidents, yetit 15 x7 01182 19°0K 2°M1 D190 NN
never entered the minds of Rabbi Meir and Rabbi Yehuda  13->15 Y55 onvT 5y 115p 9 11 1
to treat the creditor as a borrower. Furthermore, since  nx nanpIk manT 70,71 HRIWD
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the Gemara explained our case like Rabbi Yitzchak, that
a creditor takes hold of a pledge, it suggests that Rabbi
Yitzchak did not mean he is responsible for accidents, for
if he were, he would be a full borrower, and Rabbi Meir
and Rabbi Yehuda clearly do not hold that way.

Tosafos concludes that taking hold of the collateral only
makes him responsible for theft and loss, the level of a
paid keeper. The reason is that not all the benefit is his,
unlike a borrower, where all the benefit is his, so he
cannot be treated like a borrower. Still, since he does take
hold of the pledge, he has some connection and stake in
it, so he is responsible at least for theft and loss, like a
paid keeper.

It comes out that Rashi and Tosafos disagree about what
it means to take hold of a pledge. For Rashi, the one who
receives the collateral is responsible even for accidents,
which suggests he is treated like a borrower. For Tosafos,
he is responsible only for theft and loss, since not all the
benefit is his, so he is not a borrower but a paid keeper.

1P N"YaT pnx’ M nvwI XR°A01
7IPW INR XY pixX° 17 ynwn 10N
207 RIPR DRV ,PPOIIRA 2»°NNaY
>"91 1" RO, VNN YRIV P01 POIINRA
P°0n 12% .51 1Y R7°20 KY XOTNA
2>°1NA% ROX PR 109N PIPT 0N
10V INTY NAT AT AN 12712
RITA YD PRY 11°DT RNYNT XNYOI
72755 15w AIXIAN YOV HXIW 110D DY
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Takeaway

Two readings of one idea. For Rashi, taking hold of the collateral is strong:
the lender carries it like a borrower and pays even for accidents. For
Tosafos, it is partial: he is only a paid keeper. We now have two views on
how much of the collateral the lender truly owns. Why should the lender
carry that responsibility at all?

Birkas Shmuel, Kesubos, no. 54 | 771 192°0 , 2112 ,5R1DW Nd12
Rabbi Baruch Ber Leibowitz (1864-1939, Kamenets) was among the foremost students of Rav Chaim of Brisk,
and his lectures carry the Brisker way of analysis to a wide world of learners.
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Term Note

same act.

a prohibition that is “given over to payment.” When the very act that breaks
a prohibition is also what creates a duty to pay, the wrongdoer pays rather
than receiving lashes, since one is not both lashed and made to pay for the
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The Rambam (Maimonides, Laws of Lending & Borrowing 3:4)
rules that a lender may not enter a borrower's home to take
collateral, not the lender himself, nor even a court agent. Instead,
the lender must stand outside while the borrower goes in and
brings out the collateral himself, as the verse states: "You shall
stand outside" (Deuteronomy 24:11).

If the lender violated this and entered by force or snatched the
collateral, he does not receive lashes, because the prohibition is a
lav she'nitak la'aseh, a negative commandment that is "converted"
into a positive commandment (namely, "you shall return it"), which
generally exempts one from lashes. However, if the collateral was
lost or burned, the lender does receive lashes, since he can no
longer fulfill the positive commandment of returning it.

The Ra'avad (Rabbi Avraham ben David) disagrees sharply, saying:
"This is an error." He argues that even if the collateral is lost, the
lender is exempt from lashes, because he has become financially
liable for the object, and financial liability exempts one from
lashes. This is the rule of lav she'nitak I'tashlumim, a prohibition
whose violation results in monetary payment rather than lashes.
The Talmud in Makkos (16a) establishes that when a prohibition
generates a financial obligation, lashes are replaced by payment,
as the two punishments do not coexist. Since the lender owes
payment for the lost collateral, he cannot also receive lashes.

In order to resolve the Rambam's position, we must first explain
his reasoning. Why is the prohibition of "you shall not come into
his house" not counted as a prohibition that results in payment,
given that the lender does in fact become financially responsible
for the collateral?

To understand why the Rambam rejects the Ra'avad's reasoning,
one must first grasp a precise legal principle: a prohibition is only
considered "given over to monetary payment" when the very act
prohibited is what directly generates the financial liability. Classic
examples include robbery, where the act of stealing creates the
obligation to repay, and bodily injury, where the act of wounding
creates the obligation to pay damages. In each case, the action that
violates the prohibition and the action that creates the debt are
one and the same.

The question then becomes: what is the legal source of the lender's
financial responsibility for the collateral? There are two possible
answers, either because the act of taking the collateral itself
creates financial liability, similar to robbery, or because taking
possession creates a guardianship obligation, similar to that of
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a paid guardian. This question is precisely the point on which the
Rambam and Ra'avad diverge, and notably, Rashi sides with the
Ra'avad while Tosafot align with the Rambam.

The Ra'avad, following the view of Rashi, holds that the very act of
taking the collateral is what creates the lender's financial liability,
exactly as in the case of robbery. The verse "it shall be a merit for
you" (Deuteronomy 24:13) teaches that the lender fully acquires
the collateral and bears full responsibility for it. In other words,
the lender is considered as though he fully owns the collateral. The
object stands entirely in his domain and under his responsibility, and
consequently, if it is lost, it is his loss, because it is, in a meaningful
legal sense, his object.

Since the prohibition against unlawfully taking the collateral and
the resulting financial obligation spring from the same source, this
is a case of lav she'nitak I'tashlumim. The lender therefore bears full
liability even for unforeseeable accidents, and is exempt from lashes
whether or not the collateral survives.

The Rambam, whose view is shared by Tosafos, reads the verse
differently. In his view, the Torah's statement that returning the
collateral will be "a merit for you" teaches something narrower: it
grants the lender a form of acquisition sufficient for certain legal
purposes, such as using the collateral to betroth a woman or
purchase land, but it does not make the lender fully responsible for
the object as though it were his own. The lender's financial liability
arises not from ownership, but from the law of guardianship. Since
the lender derives some benefit from holding the collateral, he bears
the responsibilities of a paid guardian (shomer sachar), liable for
theft and loss, but not for unforeseeable accidents.

Crucially, this means the lender's payment obligation and the
prohibition he violated have different legal sources. The prohibition
concerns the manner in which he took the collateral; the financial
liability concerns his duty as a guardian from the moment he holds
it. Because the debt does not flow from the act of violation itself,
this prohibition is not "given over to monetary payment" in the
technical sense. Therefore, the principle that exempts violators
from lashes when monetary liability exists does not apply here, and
lashes remain a possibility, specifically when the collateral is gone
and the lender can no longer return it.

What appears on the surface to be a narrow dispute about lashes
and collateral is, at its core, a debate about the nature of acquisition
and the relationship between prohibition and obligation. For the
Ra'avad and Rashi, the lender's unlawful taking transforms him into
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a full owner, binding together his violation and his liability into
a single legal act, and consequently shielding him from lashes.
For the Rambam and Tosafot, the lender remains a guardian,
not an owner; his liability and his violation are legally distinct,
and lashes remain available as a sanction when restitution is
impossible.

This explanation of the Ra'avad's reasoning regarding the
lender's responsibility for accidents was received from my
teacher, the Gaon Rabbi Chaim of blessed memory, lecturer of
Volozhin.

Sugya Note

The root of the dispute between the Rambam and the Raavad
depends on what counts as a "prohibition given over to payment."
For the Rambam, it is called that only where the forbidden act
itself is what obligates the payment, as in robbery and injury. But
here, with the pledge, the duty of responsibility does not come
from the prohibition of "you shall not come into his house" itself.
It comes from a separate law of guarding, since he becomes a
keeper over the pledge, so the payment is a side duty, and it does
not count as a prohibition given over to payment.

As a result, it is treated as a prohibition fixed by the positive
command of "you shall surely return," and if he cannot carry out
the positive command, he is lashed.

The Raavad, on the other hand, holds that the very taking of the
collateral creates ownership in the collateral itself, so he becomes
responsible even for accidents, and it turns out the payment
comes from the forbidden act itself. Since that is so, it is exactly
like robbery, where the forbidden act itself obligates payment,
and therefore it is a prohibition given over to payment, with no
lashing at all, because one is not both lashed and made to pay.

We see that the Rishonim disagree about what Rabbi Yitzchak
meant by taking hold of a pledge. For Tosafos and the Rambam it
is not full ownership but only a law of guarding, and his status is
like a paid keeper who is responsible only for theft and loss. For
Rashi and the Raavad, the responsibility even for accidents shows
that taking hold of collateral is real ownership, the collateral
becomes his in some legal sense and is treated like his own, so if
it is lost, his own is lost.

At first, the next move may sound backwards. If collateral is real
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ownership, then maybe it needs an act meant to create
that ownership. If he only seized the item to bring both
sides to court, maybe he never made it into collateral
at all. But if collateral mainly creates a guarding duty,
then the moment he holds the item as security, that

duty may begin even if he did not mean to own it.

Sugya Note

On this we can say that for Rashi and the Raavad, who
hold that taking hold of collateral is real ownership and
the collateral becomes his in some legal sense, we should
distinguish between two kinds of seizing. If a person
seizes collateral in order to take hold of it as collateral
and to use it as a power of claim, that is a full seizure, and
so he breaks the prohibition of "you shall not come into
his house." But if he seized the item only so that the two
will go to court together, with no intent to take hold of it
as collateral and with no intent to set up a power of claim
for himself, then there is no act of taking hold of collateral
at all, the item is not treated as his, and so it is possible
that he does not break the prohibition of "you shall not
come," even for Rashi and the Raavad. For Tosafos and
the Rambam it is different. Since taking hold of collateral
is not real ownership but a law of guarding like a paid
keeper, the seizure itself still becomes collateral with a
guarding duty. So even if he only meant to go to court, it
counts as a pledge, and he breaks the prohibition of "you
shall not come."

Sugya Note

I said this idea before my teacher, Rabbi Yisrael
Tzvi Neuman shlita (a Rosh Yeshiva of the
Bais Medrash Govoha of Lakewood, one of
the largest yeshivos in the world). He told me
that it is possible that he indeed does not break
the prohibition of "you shall not come into his
house," but he still breaks the prohibition of
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theft. He added that the matter really depends
VXY 0P Y YT DY 2w 0"y P NRY NIN DY

on the Ketzos' inquiry into the nature of stealing
in order to cause distress.

The Rambam and Raavad dispute comes down to the same question as
Rashi and Tosafos: is taking hold of collateral real ownership, or only a
keeper’s duty? On the ownership reading (Rashi, Raavad), taking the item
to own it as collateral and build a power of claim is a real seizure and
runs into “you shall not come,” while taking it only to get to court may
not be collateral at all. On the guarding reading (Tosafos, Rambam), even
taking it only for court still makes the item a pledge, and the prohibition
may apply. One question is still open, the one Rabbi Neuman raised:
even if “you shall not come” does not apply, is it simply theft? Even if the
act is not called taking collateral, it may still be taking someone else’s
property without permission.

V. If He Means to Return I, Is It Theft?

Set aside "you shall not come.” A man takes his fellow's item, meaning to return it
once they reach court. Is taking with intent to return even theft at all?

Ketzos HaChoshen, no. 348, note 1 | 'R 9”0 ,N"NW 112°0 ,JWINN MXP
Rabbi Aryeh Leib Heller (1745-1812, Galicia), whose probing questions on civil law set the terms of study for the
generations after him.
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one who steals in order to pressure or upset someone. He takes
the item not to keep it, but to cause distress, while meaning to
give it back.

Term Note
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I was in doubt about one who steals in order to cause
distress: does he have the status of a real thief, responsible
even for accidents, or do we say that since he means to
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return it and acts only to cause the fellow distress for a while, he did do
something forbidden, but he does not have the status of a thief and is not
responsible for accidents.

The Shitah Mekubetzes (a major collection of medieval Talmudic
commentary) at the end of the chapter HaMafkid (Bava Metzia 41a),
which discusses the law of shlichus yad, a guardian who "extends his hand"
and misappropriates an object entrusted to him.

The Shitah Mekubetzes draws an important distinction between two
categories of wrongful taking:

The robber and the unauthorized borrower can apply to anyone, whether
a guardian or an ordinary person, because their defining characteristic is
taking something with the intent to fully appropriate it, either permanently
or partially, without intending to pay the owner back. Such a person
becomes liable for accidents from the moment he lifts the object, even if
no actual damage has yet occurred.

The misappropriating guardian applies only to a guardian who was already
entrusted with an object. The very name implies it: the verse in the Torah
uses the phrase "if he did not extend his hand" specifically in the context
of guardians. The defining feature of misappropriation is that the guardian
intends to use or diminish the object but plans to pay the owner back. He
is not trying to steal it outright, he intends to compensate the owner for
whatever he takes or damages.

The Shitah Mekubetzes implies that an ordinary person, someone who
is not a guardian, who lifts an object with the intention of paying for it is
not liable for unforeseeable accidents. His intent to compensate the owner
means he lacks the full mental state of a robber or thief, and so the severe
liability for accidents does not attach to him.

If an ordinary person who takes something with intent to pay is not liable
for accidents, then all the more so, a person who steals with the intention of
returning the very same object, should not carry full thiefliability. His intent
is even more benign than someone planning to pay since he only wants to
cause momentary distress and then return the object entirely intact.

While he certainly commits a prohibition, and his act is legally and morally
wrong, the question is whether his intent prevents the legal consequences
of full thief status from attaching to him.

The case thus sits in a unique and uncharted space in halakhic thinking:
the actor is clearly culpable in some sense, yet his intent may be sufficiently
distinct from that of a true thief to deny the full weight of thief liability,
particularly the severe consequence of bearing responsibility for accidents
beyond his control. This needs further study.
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Sugya Note

The Ketzos HaChoshen questions someone who takes an object from his
fellow not in order to keep it or profit from it, but solely to cause the owner
distress, with the full intention of returning the object exactly as it was.
The question is whether such a person carries the legal status of a true
thief (ganav) under Jewish law, and consequently whether he bears liability
for unforeseeable accidents (ones) that befall the object while it is in his
possession.

The dilemma has two sides. On one hand, the person has unquestionably
done something prohibited, he took an object belonging to someone else
without permission. On the other hand, his intent was never to acquire the
object or benefit from it in any lasting way. He planned all along to return
it intact. Does his lack of acquisitive intent shield him from the severe legal
consequences of full thief status, even while leaving him culpable for the
prohibition itself?

To approach this question, the Ketzot draws on a fundamental distinction
found in the Shitah Mekubetzes, which discusses a guardian who
misappropriates an object entrusted to his care.

The Shitah Mekubetzes establishes a critical legal boundary. A true robber
or thief, one who takes an object with the intent to fully appropriate it and
not pay the owner back, becomes liable for accidents from the moment he
takes the object. His act is one of complete appropriation, and the law treats
him accordingly.

By contrast, a guardian's misappropriation applies only in the specific
context of a guardian who already holds the object. The Torah uses this
language explicitly in connection with guardians. The defining feature of
this misappropriation is that the guardian takes or diminishes the object
with the intent to pay the owner back. He is not stealing in the full sense; he
intends to compensate. And crucially, the Shitah Mekubetzet implies that
an ordinary person, not a guardian, who takes an object with intent to pay
is not liable for unforeseeable accidents, precisely because his intent reveals
that he does not wish to fully acquire the object.

From this distinction, the Ketzos constructs a compelling argument for
exempting the thief-to-cause-distress from accident liability. The reasoning
proceeds in two steps.

First, even a robber who takes an object with intent to pay monetary
compensation is exempt from liability for accidents, because by expressing
his willingness to pay rather than permanently keep the object, he reveals
that he does not truly wish to acquire it. Since the legal severity of thief
status is rooted in the complete appropriation of another's property, the
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absence of such intent weakens or removes that status.

Second, and thisis the Ketzos's central inference, if someone who takes
an object intending to pay is exempt from accident liability, then all
the more so should someone who takes an object intending to return
the very same object intact be exempt. His intent is even further
removed from true theft than the person planning to pay. He seeks no
financial gain, no permanent acquisition, and no substitution of the
object with money. He wants only to cause temporary distress and
then restore things precisely as they were. It would be incongruous
for the law to treat him more harshly than someone who at least
intends to substitute the object with its monetary value.

The Ketzos's analysis thus hinges on a single underlying principle:
liability for accidents follows from the intent to acquire, not merely
from the act of taking. Where that intent is absent, and nowhere is it
more absent than in a theft motivated purely by the desire to cause
momentary distress, the full legal status of thief, with all its attendant
consequences, may simply not apply.

In our case, if a person seizes collateral meaning to go to court
afterward, then even according to Rashi and the Raavad, who would
say this is not an act of taking hold of a pledge, we still need to consider
whether he breaks the prohibition of theft, since the Ketzos himself
was left in doubt whether one who steals to cause distress breaks
the prohibition of theft. Still, we can say that where he seizes only so
the two will go to court afterward, this does not count as an act of
stealing to cause distress. Stealing to cause distress is, after all, one of
the forms of theft, where he took the item into his own hands in order
to cause the fellow distress. Since his plan is to return it to the owner
afterward, and he took it into his hands only to cause him distress, we
may be in doubt whether this is full theft or only a less serious wrong.
But in our case, he did not take the item meaning to bring it into his
own hands and cause the fellow distress. He took it only so that the
two would go to court together. So this does not count as stealing to
cause distress.
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Takeaway

The Ketzos leaves the “steal to cause distress” case open in one specific
way: maybe the person has the full status of a thief for accident liability,
and maybe not. The Ketzos is not asking whether the act is clean or
allowed. He is asking whether it gives the person the full status of a thief
for accident liability. Our case may be milder still. The man who seizes
only to get to court is not taking the item to cause distress or to keep it.
Even so, the act may still be forbidden. The question is whether it creates
full thief status.

Map of the Question

Case: Reuven is sure Shimon owes him money,
and before any court has ruled, he takes hold
of Shimon’s item.

Question: When a person seizes his fellow’s
property to protect a debt, what is the seizure
doing? Is he creating collateral and giving
himself a power of claim, or is he only forcing
both sides to come to court?

Side A: The seizure becomes real collateral.
Once he takes the item, it may become
collateral in his hand. If so, it can run into the
prohibition of “you shall not come into his
house,” and there may also be a concern of
theft. This fits the caution of the Shach and
the Ketzos, who warn against seizing in a loan
in order to gain a power of claim. It also fits
Tosafos and the Rambam as explained here,
because even a seizure meant only for court
may still create the status of collateral.

Side B: The seizure does not become collateral

if he only means to get to court. If he is not
trying to own the item and not trying to build
a power of claim, perhaps nothing has become
his. If so, “you shall not come” may not apply.
And since he plans to return the item once
they get to court, perhaps he does not have
the full status of a thief for accident liability
either. This fits the room left by the Rema and
the Sma, the Ketzos’ own doubt about taking
with intent to return, and it may fit Rashi and
the Raavad on this reading.

The point left open: everything turns on what
the act means at the moment he takes the
item. Does his intent define the seizure, so
that taking only to get to court is not really
collateral? Or does the item become collateral
once it is in his hand, even if he meant only
to force a court case? And even if it is not
collateral, taking someone else’s property
without permission may still be forbidden.
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Conclusion

We began with a simple worry: a man is owed
money, he is afraid he will be cheated, and he
sees the chance to take matters into his own
hands. The Gemara in Bava Kamma gives
him real leeway. We follow Rav Nachman
that a person may act for himself, even when
waiting would cost him nothing, since he is
only doing what is rightfully his. The Maharik,
quoted by the Rema, goes further for our case:
hitting your fellow is the more serious kind of
self-help and needs proof, but quietly taking
collateral and then heading to court is the less
severe kind and may be allowed.

Then the later sources ask a deeper question.
The Torah itself says, “you shall not come
into his house to take his pledge” A lender
does not just reach for collateral on his own.
So what is this seizure? The Ketzos draws the
line between reaching out to seize, which is
the concern, and merely holding back what is
already in your hand, which is different.

At that point, the Birkas Shmuel, built on Rav
Chaim’s explanation, gives us a sharper way
to understand what collateral is. For Rashi
and the Raavad, when an item is truly taken
as collateral, the taking itself creates a strong
responsibility, almost like the item now stands
in the lender’s own hands. For Tosafos and the
Rambam, the lender does have a legal hold
in the collateral, but his responsibility comes
from a separate duty of guarding.

That split may help us understand our case.
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On one side, if the act of holding the item is
enough to make it collateral, then even taking
it only to get to court may still run into “you
shall not come” This begins with the caution
of the Shach and the Ketzos, who warn against
seizing in a loan in order to gain a power of
claim, and it may fit the application from
Tosafos and the Rambam as explained here.

On the other side, if collateral depends on
doing an act meant to create collateral, then
his intent may matter. If he is not trying to own
the item as collateral and not trying to build a
power of claim, maybe he has not made it into
collateral at all. That fits the room left by the
Rema and the Sma, and it may fit Rashi and
the Raavad on this reading.

But Rabbi Yisrael Tzvi Neuman adds one more
caution. Evenif thelender does not violate “you
shall not come into his house,” perhaps the act
is still theft. The Ketzos” doubt about one who
steals only to cause distress helps sharpen the
question. Taking with intent to return may not
create full thief status for accident liability, but
that does not mean the act is clean or allowed.

We may not walk away with one final ruling,
but we do walk away with a clearer question:
what did the seizure mean at the moment it
happened? “You shall not come into his house
to take his pledge” sounds, at first, like a rule
about a doorway. By the end it sounds like a
rule about a hand, and about what is in the
heart of the one who reached out.




